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Response by the Attorney General of Israel*

1. Pursuant to the decisions by the Honorable Court, and in preparation for the date of the hearing set
for the Petitions, the Attorney General of Israel respectfully files her Response to the Petitions, as set
forth below.

Introduction

“Impairment of the judicial branch means impairment of the democratic
foundation of the State. If there is no judicial branch, if there is no review of the
acts of individuals and of the government, the people will run wild and the
kingdom will be lost. If there is no judicial review, the rule of law will be lost and
the basic rights will disappear. [...] If the way to the court is barred, the judge
will disappear and will be no more, and if there is no judge, the law will disappear
with him.”!

! Dicta of the Honorable Justice (then) Cheshin in Civil Appeal 733/95, Arpal Aluminum Ltd. v. Klil Industries Ltd., 51(3)
577, 629 (1997) (hereinafter: the “Arpal Case”).

* This is a translation of the first 16 pages (out of 148 pages) of the Response by the Attorney General, translated into English
by a group of concerned citizens. The Hebrew version follows.



On July 24, 2023, the Knesset enacted Amendment to Basic Law: The Judiciary (Amendment No. 3)
(hereinafter: the “Amendment to the Basic Law” or the “Amendment™). The Amendment seeks to
supersede the provisions of Section 15 of the Basic Law that sets the basic rule according to which
the Supreme Court is authorized to grant equitable relief and to issue orders against State authorities.
It seeks to do so by adding a section that prohibits any judicial authority, including the Supreme Court
sitting as the High Court of Justice, from considering the reasonableness of a decision of the
Government, the Prime Minister or any other minister, or issuing any order in such a matter. The
Amendment further clarifies that such prohibition will apply to any decision of the Government, the
Prime Minister or any other minister, including one relating to appointments or a decision to refrain
from exercising any authority.

The wording of Section 15(d1) is as follows:

Notwithstanding the provisions of this Basic Law, no judicial authority, including the
Supreme Court sitting as the High Court of Justice, may consider the reasonableness
of a decision of the Government, the Prime Minister or of any other minister, and may
not issue any order in such a matter; In this section: “Decision” — any decision,
including one relating to appointments or a decision to refrain from exercising any
authority.”

For the first time in the history of the State of Israel, the High Court of Justice is being stripped of its
power to discuss and award remedies in cases it deems fit, according to its independent judicial
discretion — and, specifically in the supremely sensitive and essential contexts of the judicial review
of acts by the heads of the executive branch.

The authority of the Honorable Court to exercise judicial review of administrative acts, in its
independent judicial discretion — which has been enshrined at the constitutional level since 1984 in
the provisions of Section 15(c) of Basic Law: The Judiciary — is the central constitutional guarantee
for the preservation of the State of Israel’s democratic regime. Moreover, at times, it even constitutes
the public’s last line of defense in obtaining a remedy. This authority is Israel’s central guarantee for
preservation of the principle of separation of powers, preservation of the rule of law and human rights,
upholding the provisions of law, and granting equitable remedy in areas where the law is silent.

The authority of the court to grant an effective remedy to the public for breach of any of the
duties set forth under administrative law is thus intended to protect the sine qua non basic
principles of Israel’s legal system, and, accordingly, it constitutes a Sine gua non gquarantee for
preserving the character of the State of Israel as a democratic state.

Section 15(c) of Basic Law: The Judiciary (together with the principle of binding precedent, which
is set forth in Section 20(b) of the Basic Law) jointly constitute a central expression in our
governmental system of the basic principle of separation of powers in a democratic state, and the
existence of a legal regime of “checks and balances” among the three branches of government. The
Amendment to the Basic Law is intended to significantly curtail the central governmental role of the
Supreme Court in Israel’s democratic legal system. This is its declared purpose. And this is the source
of its extremely severe impairment of the principle of separation of powers in Israel.

The importance of Section 15(¢c) in the context of Israel’s constitutional and governmental regime
becomes even greater, considering the lack of other governmental guarantees that make it possible to
protect the democratic nature of the State and to guard against the fear of arbitrariness in government.




As will be clarified below, Amendment No. 3 to Basic Law: The Judiciary, which restricts the
Supreme Court’s power to grant equitable relief, grievously impairs three different aspects of the
principle of separation of powers, which, for its part, requires the existence of constitutional “checks
and balances” mechanisms among the three branches of government. This principle is the sine qua
non basis for the preservation of Israel’s character as a democratic state, and, therefore, the
impairment of each of such three aspects is severe, and it is accordingly clear that the cumulative
impairment is extremely severe. These aspects are as follows:

a. The prohibition that precludes the High Court of Justice from “considering” issues that pertain
to the reasonableness of the exercise of administrative authority is a provision that deliberately
creates a constitutional black hole in the principle of separation of powers, by preventing any
possibility for the judiciary branch to examine whether the heads of the executive branch are, in
fact, acting in accordance with the duty of reasonableness, which is imposed upon them by law.

b. The prohibition that precludes the High Court of Justice from issuing an “order” due to breach
of the duty of reasonableness by the Government or any of its ministers, even in extreme cases
in which the court comes to the conclusion that considerations of justice require it to do so, is
also a provision that contradicts the principle of separation of powers and the constitutional role
of the court in a democratic system that maintains “checks and balances” among the various
branches.

c. The prohibitions against considering and issuing orders due to breach of the duty of
reasonableness were determined with respect to decisions of the Government, the Prime Minister
and the Government ministers, who head the executive branch, and who, through the use of
coalitionary discipline, can de facto direct the decisions made by the legislative branch and in
the constituent authority according to their own position. Hence, this is an additional severe
impairment of the principle of separation of powers, and of the very delicate balance that exists
among the three branches in Israel.

Moreover, the Amendment to the Basic Law creates a normative vacuum, because it interjects itself
between the duty of reasonableness, which is incumbent upon the Government and its ministers, and
the reasonableness standard, which allows the court to intervene in cases of breach of that duty. Under
the Amendment, on the one hand, “there is a law” — that is, the duty of acting in a reasonable manner,
which is incumbent, even now, upon the Government, the Prime Minister and the Government
ministers, that still stands even after the Amendment. On the other hand, “there is no judge” who can
ensure that the Government (and its members), the “executive branch” of the State pursuant to Section
1 of Basic Law: The Government, actually acts within the framework of the law that applies to it.
This means that, in this context, the echelon of the elected government will be released from a
legal duty that is incumbent upon it, and will be “above the law”.

As is known, Section 15(c) of Basic Law: The Judiciary empowers the Supreme Court, sitting as the
High Court of Justice, to prevent situations of precisely this type, where “there is a law” but “there is
no judge,” because it empowers the Supreme Court to consider any matter that is not within the
jurisdiction of another court. Hence, this is an essential “safety valve,” which empowers the
Honorable Court, in appropriate cases, to grant equitable relief according to its independent judicial
discretion. Limiting this “safety valve” thus severely impairs the independence of the Honorable
Court’s judicial discretion, which is a central guarantee of Israel’s regime, and which protects Israeli
individuals and society against the possibility of tyranny and arbitrariness by the executive branch
and the coalitionary majority in the Knesset.

Aside from the Amendment’s grave impairment of the basic principle of Israeli democracy per se,
manifested in the elimination of the High Court of Justice’s power to grant equitable relief, the choice
to deprive the court of its power particularly in the context of the reasonableness standard constitutes
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part of a broad process, which will be described below, and is meant to remove legal restrictions
imposed upon governmental power by eroding the mechanisms that exist in our legal system as
guarantees for preserving the rule of law and civil rights.

The reasonableness standard, as developed in Supreme Court case law over the last decades,
constitutes a foundation for preserving the rule of law, as it requires the Government and its members,
in their decisions, to give appropriate weight to the democratic characteristics of the State of Israel
and its related considerations, such as the rule of law, integrity, and good governance, and to prioritize
them over other considerations, especially narrow political considerations. Thereby, the
reasonableness standard serves to protect the independent discretion of senior civil service officials,
especially the ones who serve as gatekeepers, by preventing improper appointments and dismissal
proceedings; the reasonableness standard serves to protect the purity of elections by preventing the
exercise of administrative authority in a manner that confers an unfair advantage upon those who
hold administrative powers; and the reasonableness standard ensures that the Government and its
members will act as fiduciaries of the entire public.

Hence, canceling the reasonableness standard vis-a-vis the Government and its ministers impairs the
principle of separation of powers, precisely where this principle is of cardinal importance in
preserving the rule of law and the democratic characteristics of the State of Israel. The Amendment’s
violation of the basic principles that underlie the democratic character of the State of Israel is grave
and severe, due to the grave and severe disruption that it will cause to the basic structure of Israel’s
regime and to the guarantees of preserving it as a democratic regime centered on observing the rule
of law.

In order to fully understand the effects of the Amendment, it is first necessary to distinguish between
two terms: the duty of reasonableness and the reasonableness standard.

The duty of reasonableness is a basic component in the relationship between the executive branch,
the individual and the public. According to this duty, the administrative authority is required to
exercise the administrative power granted to it after weighing all of the relevant considerations and
after drawing a proper balance among them; this is due to the need to act fairly, for the benefit of the
public, while respecting civil rights.

The reasonableness standard is a standard of judicial review that has developed in Common Law
throughout the world, and in Israeli law in particular, through court rulings. The reasonableness
standard is what ensures the fulfillment of the duty of reasonableness, since without an effective
judicial remedy for breach of the duty, that duty has no significant practical meaning. In Israeli case
law over the last four decades, the reasonableness standard has served as “a central and essential
instrument of judicial review of the administration, and it is the focal point for protection of
individuals and the public against the arbitrariness of the government”.?

And now, with the slash of a sword, all of Israel’s courts have been deprived of a major “working
tool” for the review of the executive branch — a tool that has been developing in case law, gradually,
one step at a time, since the establishment of Israel; a tool that has been used to examine the legality
of administrative acts, to preserve the rule of law, to ensure good governance, to maintain the integrity
and professionalism of public service, to protect human rights, the environment, public health and
other important public interests against unlawful impairment by the executive branch and against the
abuse of power by those in authority. The foregoing especially applies to the Government, the Prime
Minister and the ministers, who hold most administrative power.

2Hey 5853/07, Emunah — The National Religious Women’s Movement v. Prime Minister, PDI 62(3) 445, Section 33 of the
opinion by the Honorable Justice Procaccia (Judiciary website, December 6, 2007) (hereinafter: the “Emunah Case”). All of
the emphases in this document have been added, unless otherwise stated.
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As demonstrated below, the immediate significance of the Amendment is a mortal blow to the
guarantees existing in Israel’s government system for restraining the power of the majority.
This means that the Government and its ministers, in practical terms, have been rendered immune to
judicial review of the reasonableness of their discretion, even in cases involving a breach of the duty
of reasonableness — however extreme, flagrant and severe that breach may be — and with respect to
harmful and important decisions.

This is a provision enshrined in a basic law, which enables the Government and its ministers to act
with extreme unreasonableness vis-a-vis the public and vis-a-vis individuals, to breach the duty of
reasonableness and to exercise “absolute discretion”, with no effective entity in Israel’s government
system having the power to prevent such a grave outcome.

Pursuant to the Amendment, from this time forth, the gate of every court, including the gate of the
High Court of Justice, will be locked before any person or group that has been harmed by the
Government or any of its ministers who breaches the duty of reasonableness toward them, in any
context whatsoever. Thus, the public loses an important means of complaining against administrative
acts, and suffers harm to the practical possibility of obtaining a remedy, or even conducting a hearing
on the issue of whether administrative power was actually exercised for the public benefit, with no
arbitrariness.

On the practical and immediate level — the direct effect of the Amendment, in its sweeping and
general language, is to eliminate effective judicial review of many significant areas of activity of
the executive branch, and to create “normative black holes” that bear dramatic implications for
the manner in which the Government and its ministers exercise their discretion, as will be set forth
in greater detail below:

Cancellation of effective judicial review of senior appointments — The reasonableness standard
is the normative anchor on which case law has relied, in order to ensure that appointments to
senior positions in the civil service are based on criteria of qualifications and suitability for the
position, and not on motives of political affinity or irrelevant considerations. An additional role
of the reasonableness standard in the case law pertains to aspects of integrity in appointments.

Eliminating the reasonableness standard may cause a breach of the boundaries with
everything related to political appointments and cause appointments tainted by lack of
integrity — and, as a direct result, may impair the proper functioning of public service and
the public’s trust in it.

Furthermore, without judicial review based on the reasonableness standard, a major limitation
will be removed from the ability of the Government and its ministers to terminate the service
of senior officials, to change the manner of their appointments and their job descriptions, or to
reduce their powers. This could also apply to officials fulfilling the functions of gatekeepers.
This, in turn, will lead to a severe curtailment of the independence and ability of senior
officials in the public service (including gatekeepers and holders of enforcement and
regulation powers), to fulfill their functions as required. The very potential to act in this
manner may give rise to a chilling effect, which will detract from officials’ and gatekeepers’
professionalism and independence. Even if we were to assume that the courts, over the years,
will succeed in developing additional standards of judicial review other than the reasonableness
standard (and also those other standards will not be immune to cancellation in future legislation),
which will address those issues, then this will require a protracted development process, which
will proceed one step at a time, in accordance with specific cases to be brought before the courts.
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And meanwhile, public service will change dramatically, and its independence, professionalism
and dignity will be severely impaired. There is a real fear that the damage caused thereby
will be irreversible.

Cancellation of the effective legal limitations imposed upon the Government and its
members in times of elections — The reasonableness standard is the basis for case law, and for
the Attorney General directives derived from case law, regarding the duty of self-control and
restraint that is incumbent upon the Government and its ministers in times of elections and up to
the formation of a new government. Therefore, canceling the reasonableness standard may lead
to the direct, or implicit, cancellation of that duty, and, at the very least, to the cancellation of
the practical ability to enforce that duty. Parallel to the disruption of Government activity, the
impropriety and the concern from decisions that will hobble the discretion of the new
government established on the basis of the people’s choice in the elections, this may even
detract from the equality of elections, because the incumbent government and its members
will be able to use their administrative powers, and the public resources at their disposal,
in order to improve their position in the public eye, relative to non-incumbent candidates,
and thereby gain an unfair advantage in the elections. In this context as well, any damage
caused to the quality of the electoral system may be irreversible.

Making it possible to ignore professional considerations in making decisions, cause arbitrary
harm to significant public interests, and prefer narrow political considerations, while
neutralizing effective judicial review — The reasonableness standard, as interpreted in case law,
calls for appropriate emphasis to be placed on each of the considerations relevant to the decision.
In this context, considerations of environmental quality and public health, for example, constitute
relevant and also essential considerations in many administrative decisions. The essentiality and
necessity of the reasonableness standard in the administrative law are reinforced in such contexts,
in the absence of any other distinct standard of judicial review, such as the proportionality
standard, which pertains to the impairment of basic rights.

Canceling the reasonableness standard in the context of decisions where a professional opinion
exists, while giving the Government or a minister the possibility of preferring political
considerations, which are generally less important than the professional consideration, will give
rise, in practical terms, to eliminating the duty of loyalty owed by the elected echelons to the
entire public, and will enable decisions by the Government and its ministers to be biased in favor
of narrow sectorial considerations.

Impairment of the effectiveness of judicial review regarding decisions that pertain to human
rights, because it will be possible to shove aside the consideration of protection of human rights
and the exercise of those rights in making decisions, and the proportionality standard will not
always be able to rectify this. This is because, in quite a number of cases in administrative
contexts, the rights involved are not inherent rights (such as in decisions related to an entry of a
foreign person into Israel), or the proportionality standard has not been sufficiently developed in
the case law to provide a response to certain types of impairment.

The strength of the Amendment and the scope of the harm that it entails are reinforced by the fact
that the elimination of the reasonableness standard expressly applies to any and all decisions. This
means that the Amendment does not only refer to a narrow and “selected” layer of policy decisions,
or decisions that distinctly involve a significant ethical decision, or that have a significant institutional
characteristic regarding the shaping of the relationships among the branches of government. Rather,
it will preclude judicial review with respect to the reasonableness of hundreds and thousands of
decisions, the overwhelming majority of which are individual decisions, which rest under law with
the Government and its members, and which are made on a daily basis — from the issuance of licenses
and franchises to the holding of disciplinary hearings, from senior appointments to exemptions from
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legal duties. Thus, the Amendment will de facto eliminate the duty of reasonableness in making such
decisions. It should further be noted that the Government and its ministers will be able to expand
even further the scope of immunity from judicial intervention, based on the reasonableness standard,
that the Amendment confers, and also to apply the immunity to decisions that routinely rest with the
professional echelons, by depriving the competent officials of their powers, canceling the delegation
of authority, issuing administrative directives, or retroactively ratifying decisions.

The effects of the Amendment could be expanded even further in legislation amendments that confer
upon the political echelons broad discretionary powers originally assigned to the professional
echelons. One example of this is Amendment No. 37 to the Police Ordinance, which increases the
influence of the Minister of National Security over the establishment of Israel Police policy in certain
contexts; and there are additional bills as well.

Notwithstanding clear warnings and significant reservations expressed by many of the experts,
jurists, economists, entities in Israel’s public service and its professional organizations, entities in
civil society, and others who presented their positions to the Constitution, Law and Jurisprudence
Committee, the sweeping language of the Amendment was enacted, several points of which
became even more extreme during the Committee’s deliberations relative to the original
version.

In the process, alternative proposals that were raised in an attempt to more precisely define the scope
of the standard of judicial review, without “throwing out the baby with the bathwater,” were
abandoned. Moreover, no clarification was made in the Law as to which constitutional principle
underlies the Amendment and, in the opinion of its promoters, justifies giving the Government and
its ministers absolute “immunity” from judicial review regarding the reasonableness of all of their
decisions, in any context and/or timing whatsoever.

After the enactment of the Amendment to the Basic Law in its extreme version — the present Petitions
were filed, basically claiming that the Amendment to the Basic Law itself and the process of its
enactment were tainted with various basic flaws, due to which it was claimed that the Amendment
should be declared null and void and the time has now come for judicial review.

The question whether the court is authorized to perform judicial review of the content of Basic Laws
is a complex and sensitive question — one of the most sensitive in Israel’s legal system. This results,
inter alia, from the unique structural characteristics of Israel’s legal regime system. The process of
establishing a Constitution in Israel has not yet been completed, and there is a lack of uniformity
among the Basic Laws, regarding both their content and the stringent provisions that apply to their
modification. Basic Law: Legislation has not yet been enacted, and there is no other chapter in the
future Constitution that governs the manner of enactment of Basic Laws, their status, and the manner
of review of their enactment; The weakness in Israel’s currently prevailing parliamentary structure,
in which the coalitionary majority controls both the executive branch and the Knesset, and the latter
holds both constitutional and legislative powers, with no institutional or procedural distinction
between the two. In view of all of these, the Honorable Court has not negated the possibility of its
intervention in the enactment or amendment of Basic Laws. It has, however, been clarified that such
intervention is extremely exceptional and will be reserved for extreme cases involving grave harm to
the very existence of the State of Israel as a Jewish and democratic state.

Most unfortunately, the Amendment before us, given its circumstances, constitutes such an
exceptional case.

The Attorney General’s position is that it is impossible, from both the conceptual and the
practical standpoint, to reconcile the overarching content of the Amendment — which entails a
derogation from the general powers of the High Court of Justice and negation of effective
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judicial review of extensive areas of activity of the Government and its ministers, primarily of
decisions capable of thwarting the independency of gatekeepers and detracting from the
integrity of elections, and the grave outcome of the Amendment, as will be set forth below —
with the safeguarding of basic principles that lie at the core of Israel’s democratic identity:
separation of powers, the rule of law, core human rights, and fair and egalitarian elections.

The foregoing applies to a greater extent under these circumstances, in which the sweeping and
extreme wording of the Amendment to the Basic Law is closely linked to the broader picture of
legislative moves referred to as the “judicial reform,” which also relate — in the initial stage — to
changing the composition of Israel’s Judicial Selection Committee, curtailing the constitutional
review of ordinary laws and entirely eliminating it with respect to Basic Laws, and the standing and
opinions of the legal advisors.

The actual moves by the coalition and the declarations by its heads, including a detailed plan
presented by the Minister of Justice in January 2023, indicate that we are in the midst of a broad
process intended to make a fundamental regime change in Israel’s legal system. The common factor
in its components is the removal of checks and balances from the executive branch, by eroding the
ability of the judiciary branch to perform effective judicial review of the executive and legislative
branches. In practical terms, in the first stage of the plan that was presented, the courts will be
blocked, by various means, from reviewing the executive branch and from granting remedies to
individuals and to the public. Added to that is the weakening of the gatekeepers who constitute a first
line of defense for the rule of law and, in most cases, the only line of defense regarding the
overwhelming majority of decisions by the executive branch that are not subject to judicial review.
All this, with no presentation of alternative guarantees for the preservation of civil rights, the basic
principles, or the rule of law.

From the beginning, the present Amendment was presented as part of the first stage of the broad
process and the enactment of the Amendment is one component in the practical accomplishment of
that process. The broad process also attests to the implications of the Amendment under review and
the context in which the damage entailed in it should be interpreted and understood.

Incidentally thereto, the Amendment, including its irregular characteristics, and in the absence of an
overall constitutional idea to underlie its sweeping language, reshapes the relationship between the
branches of government, and reflects an approach which would limit the court precisely where it is
fulfilling its constitutional role in reviewing the government. Hence, a gate has been opened to
additional incursions into the realm of the judiciary branch, in a manner that may affect its ability to
review administrative acts or to develop new tools for review.

In addition, the implications of eliminating the reasonableness standard with respect to appointments
(which also includes the possibility of terminating appointments), as briefly mentioned above, entails
profound implications for the nature of Israel’s entire public service, including the weakening of
gatekeepers in the Government, the law enforcement entities and the professional systems, to the
point of thwarting the effectiveness of their positions and transforming them into actual “fiduciary
offices” appointed by the political echelon. There is a real and tangible fear that the Amendment will
practically eliminate the characteristic of Israel’s public service as an apolitical State service, whose
senior officials are fore and foremost committed to serve the public interest. In the post-Amendment
world, the guarantees required for preserving the structure and democratic foundations of Israel’s
regime have been weakened, and it will be much easier to promote additional measures that are likely
to weaken them even further.

From the outset, the governmental structure in the State of Israel has been characterized by the near-
total absence of built-in guarantees for protection of civil rights, the rule of law, good governance
and integrity in the public service. Therefore, the courts, the public legal system and the professional
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systems that owe a fiduciary duty to the public are the entities that fill that vacuum, and they are the
central guarantees against the abuse of power by those in authority.

The sweeping Amendment to the Basic Law grievously impairs each of those guarantees. As a result,
the Amendment is a clear example that shows that, notwithstanding their lofty status, the Basic Laws
should not be rendered absolutely immune from judicial review, with respect to either the process of
their enactment or their content; and that the Honorable Court plays an essential constitutional role
in Israel’s democracy — to prevent the abuse of the administrative power granted to the various
branches, and to ensure the possibility that it will continue to fulfill its constitutional role in the future
as well.

In recent years, the Honorable Court has heard cases involving two central doctrines pertaining to
judicial review of the Basic Laws.

One is the doctrine of the unconstitutional constitutional amendment. This doctrine recognizes
the fact that even the power to amend the Constitution — and, in the Israeli context, the power to enact
(and to amend) Basic Laws — is not unlimited. In various countries, this limitation has been set forth
in the Constitution itself; in others, the limitation has been recognized by the courts. In Israel, the
significance of this limitation is that the constituent authority is precluded from making changes to
the Basic Laws that result in negation of Israel’s characteristic as a Jewish state or as a democratic
state.

The underlying reason for this doctrine is that the sovereign — that is, the people — empowered the
constituent authority to act exclusively within the framework of the basic principles of the legal
system on which the State was established, and it does not have the power to cancel them or to
significantly deviate from them. This doctrine has been discussed in several judgments, the most
important of which is the Hasson Case,® and the Honorable Court discussed the theoretical possibility
of using it only in its narrowest sense — when it violates the core principles of the State’s identity as
a Jewish state and as a democratic state, and, in practical terms, amounts to legislation that transcends
the boundaries of constituent authority. In practice, to this day, this doctrine has never been invoked.

The second is the doctrine of abuse of constituent authority. This doctrine is also based on the
assumption that constituent authority, like any administrative authority, is not unlimited. However,
in contrast to the previous doctrine, the doctrine of abuse of constituent authority does not focus on
the question of whether the content of arrangements conflicts with basic principles. In the context of
this doctrine, it has been determined that the role of the Honorable Court is to protect “the emerging
Constitution” so as to prevent norms that, by their nature, are not constitutional norms from
infiltrating Israel’s constitutional fabric, in a way that might cause the erosion of, and disrespect for,
the standing of the Basic Laws. Since in Israel, there is almost no institutional or procedural difference
between the activity of the Knesset as a legislative authority and its activity as a constituent authority
(from the standpoint of the players involved, the legislative process, the form of the deliberations,
and more), it is to be feared that even a statute that is given the name “Basic Law” will not be
determined in accordance with constitutional considerations that are based on a broad consensus and
a long view, but, rather, according to political considerations that prevail in the legislative branch,
and that are focused on issues decided between one election and another. This could especially be
done in order to prevail over other provisions of Basic Laws and to render the new arrangement
immune to constitutional review. In order to prevent this risk, the Honorable Court determined that
judicial review should also be performed on Basic Laws, to examine whether what is called a “Basic
Law” according to the narrow test of form is actually, in essence, a constitutional norm that can be
woven into Israel’s constitutional fabric. This doctrine has been spelled out and applied in the

3 HCJ 5555/18, MK Akram Hasson v. The Knesset (Judiciary website, July 8, 2021) (hereinafter: the “Hasson Case”).
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judgments in the Academic Law and Business Center Case* and in the Shafir Case,® through the
issuance of a “nullification warning.”

27. According to the Attorney General’s position, keeping in mind the criteria drafted in the Hasson
Case, an examination of the wording of the Amendment to Basic Law: The Judiciary, both in itself
and in light of the extensive process which the Amendment is part of, indicates that this is an
amendment that represents one of those extremely exceptional cases in which the legislation of
a Basic Law deals a mortal blow to the democratic character of the State of Israel. This results
from the Amendment’s implications regarding the breach of boundaries and undermining of the
democratic set of checks and balances between the executive branch and the judiciary branch. In fact,
the Amendment trespasses into the realm of the judiciary branch and constitutes the removal of
restraints that enables the use of unlimited administrative power, while impairing the court’s effective
ability to fulfill its constitutional-regime role. In view of the foregoing, it is the position of the
Attorney General that this Amendment, in its sweeping and general language, exceeds the boundaries
of the constituent authority, calling for judicial intervention therein, by virtue of the doctrine of the
unconstitutional constitutional amendment, in its narrow sense.

In addition to the foregoing, according to the Attorney General’s position, the Amendment also gives
rise to weighty questions regarding its appropriateness within the constitutional fabric, in a way that
also indicates abuse of constituent authority.

First, it seeks to regulate, through the legislation of a Basic Law, the non-invocation of a single
standard of judicial review, when the standards of judicial review in Israel’s administrative law are
not even governed by the Basic Laws, and only some of those standards are even reflected in
legislation — and when, in fact, they are the product of case law.

Second, in the absence of an overall legislative arrangement that shapes the activities and duties of
the authorities, including the duty of administrative reasonableness, and the manner of invocation of
the standards of judicial review, including the reasonableness standard — the main element is
missing. The Amendment is a deficient constitutional arrangement, which focuses on negating the
power of the judiciary branch to perform judicial review by virtue of the reasonableness standard
with respect to the activity of the elected governmental echelon alone, with no comprehensive
alternative constitutional regulation, and, at the very least, no regulation to ensure that the
Government and its ministers act reasonably. The sweeping, all-at-once cancellation of the
reasonableness standard causes considerable disruption of the mechanisms of checks and balances
regarding the activity and the judicial review of the executive branch. It collides head-on with the
existing constitutional fabric and creates islands of unclarity in significant issues for which the
constituent authority has no response. An amendment to a “Basic Law” that leaves black holes in
subjects that are central and fundamental to the democratic regime, as described above, cannot, by its
very nature, constitute a chapter of a future Constitution, and should not be viewed as the use of
constituent authority for the purpose for which it was vested in the Knesset.

In addition to the foregoing, it should be stated that the manner in which the Amendment to the Basic
Law is phrased and the level of detail of the constitutional text reinforce the conclusion that this
Amendment cannot be integrated into the constitutional fabric of the Basic Laws.

Furthermore, there is a basis for the claim that the Amendment does not pass the test of generality,
in the sense that it was made in a state of institutional conflict of interest, in accordance with the

4 HCJ 8260/16, The Academic Law and Business Center v. The Knesset (Judiciary website, September 6, 2017) (hereinafter:
the “Academic Center Case”).

% HCJ 5969/20, Shafir v. The Knesset (Judiciary website, May 23, 2021) (hereinafter: the “Shafir Case”).
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28.

29.

30.

31.

32.

tests outlined in the Shafir Case and the Rotation Government Case.® This is because the
Amendment to the Basic Law immediately strengthens the administrative power of the present
coalitionary majority, while weakening the power of the judiciary branch to restrain that power. In
fact, the executive branch has harnessed its coalitionary power to promote the legislation of
Basic Laws by which the court’s ability to supervise the executive branch and ensure that it
would not abuse its power was immediately limited. In this context, the immediate applicability
of the Amendment to the Basic Law increases the difficulty. In addition, the personal aspects of the
Amendment to the Basic Law can also be learned from the legislative background and the language
of the version that was eventually enacted, which give rise to a real concern that the Amendment was
also intended to serve particular interests of the coalitionary majority — for example, making decisions
with respect to specific appointments — whereby that majority sought to prevent the courts’
examination of those appointments according to the reasonableness standard.

At the same time, and keeping in mind all of the foregoing, the court is required to examine whether
there is any upholding interpretation that would obviate the need to provide a constitutional judiciary
remedy — which, as stated, is extremely exceptional in nature.

According to the Attorney General’s position, an attempt to carry out an interpretive process that
overcomes the fundamental difficulties inherent to the Amendment is_not implementable. This is
because, in order to provide a response to those difficulties, it would be necessary to perform a per
se complex interpretive process that is inconsistent with the explicit and broad language of the
Amendment, as well as with its subjective purpose, to the point of actual re-legislation of the
Amendment by the Honorable Court.

In light of the foregoing, according to the Attorney General’s position, there is no way to avoid
the (extremely exceptional) determination that this is an amendment that deals a mortal blow
to democratic basic principles, to the point of deviation from the boundaries of the constituent
authority, which was discussed by the court in the Hasson Case (that is, a constitutional
amendment that is unconstitutional in the narrow sense); and that it was legislated through
abuse of constituent authority — and, therefore, since it cannot be given any upholding
interpretation, it should be declared null and void.

We will emphasize that this conclusion does not mean that the Knesset does not have the authority
to issue provisions that will also pertain to standards of judicial review. This might be possible, for
example, as part of a comprehensive arrangement, based on an overall idea, that provides democratic
guarantees and does not undermine the set of checks and balances between the branches, does not
impair the separation of powers, nor enable unrestrained use of administrative power. Hence, the
Attorney General’s position refers to Amendment No. 3 to Basic Law: The Judiciary, as enacted by
the Knesset — in its sweeping and general language — and only that Amendment is now subject to
review.

Before addressing the matter on the merits, we will clarify the following: In the Response to the
Petitions and in the representation of the Respondents, the way of the Government and the Minister
of Justice has parted from that of the Attorney General. Thus, at the request of the Minister of Justice,
the Government is represented separately in these Petitions. In light of the vast differences between
the Government’s position and the Attorney General’s position, already at an early stage, the Attorney
General contacted the Minister of Justice on August 8, 2023, and proposed to the Minister that, with
respect to the above-referenced Petitions, the Government would be able to obtain separate
representation if it wishes to do so.

® HCJ 2905/20, The Movement for a Quality Government in Israel v. The Knesset )Judiciary website, July 12, 2021)
(hereinafter: the “Rotation Government Case”).
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33.

34.

In this context, it should be stated that the basic question before the court in the present Petitions is
the question of the scope of judicial review of Basic Laws, both at the level of their legislative process
and at the level of their content. According to what the Attorney General was told by the Minister of
Justice, the Government of Israel’s position is the categorical negation of the Honorable Court’s
authority to review Basic Laws, and, therefore, the Attorney General believed it would be appropriate
for the Government to be represented separately, at least with respect to that substantial question. As
the representation has been separated, the process of formulating the positions was carried out
separately.

Our outline of arguments will be as follows:

Initially, we will discuss the significance of the reasonableness standard as a standard of judicial
review, including the manner in which that standard has been developed as a standard of judicial
review in the Honorable Court's case law.

We will outline the historical background for its development in Israeli law, the principal subjects
regarding which judicial review has focused on the reasonableness standard and has been built up on
that basis, and the review, in the case law and in the literature, of the manner of use of that standard.

We will subsequently provide details on the process of legislation, in the Knesset, of Amendment
No. 3 to the Basic Law, which will be presented in context — as the first significant step in the
promotion of what has been termed the “judicial reform.” The various claims that arise in the Petitions
with respect to the Amendment, and the remedies sought, will also be briefly presented.

Thereafter, we will present the constitutional history and the basis for the existence and purpose of
the constituent authority. Subsequently, we will examine the limits of the constituent authority and
the authority of the Honorable Court for performing judicial review of that authority.

Later, we will present the doctrine of the unconstitutional constitutional amendment in the narrow
sense, as formulated in the case law of the Honorable Court, and will explain why, according to the
Attorney General’s position, its implementation in the present case leads to the conclusion that the
Amendment to the Basic Law will cause real and grave harm to the democratic character of the State
and constitutes a deviation from the boundaries of the constituent authority. In so doing, we will
comment on the irreversible damage to the democratic foundations that results from the Amendment
to the Basic Law — the impairment of the judicial review, of the independence of the judiciary branch,
and of its essential role in maintaining the separation of powers and upholding the fabric of checks
and balances among them; the harm to the independence and professionalism of the gatekeepers and
the heads of the professional systems, and, as a result, to the nature of Israel’s public service as a
professional and apolitical service. We will then explain the implications of the impairment of judicial
review on important public interests and on the right of access to the courts. The absence of alternative
supervisory mechanisms will also be explained.

We will also set forth the details of those “normative black holes” created by the elimination of the
reasonableness standard— and especially the subject of appointments and terminations of
appointments, which embodies harm to the independence, integrity and professionalism of the
gatekeepers, regulators and officials; the duty of self-control and restraint incumbent upon the
Government during times of elections, which is closely connected to the principle of equality in
elections; the preservation of broad public interests and human rights; making decisions on the basis
of professional considerations, etc.

Thereafter, we will present the doctrine of abuse of constituent authority, as shaped in recent years
in the case law of the Honorable Court, and will explain why, according to the Attorney General’s
position, the Amendment to the Basic Law also gives rise to weighty questions regarding its

13



compliance with the tests set forth in the case law for examining the appropriateness of the
Amendment to the constitutional fabric, and raises questions at the level of the “institutional conflict
of interest” as part of the test of generality. We will also comment on the claims pertaining to the
legislative process and their possible implications for the doctrine of abuse of constituent authority.

Only then we will examine the remedies sought in the Petitions. We will first examine whether it is
possible, notwithstanding the difficulties set forth above, to refrain from extending an irregular
constitutional remedy, by providing an upholding interpretation for the Amendment to the Basic Law.
We will also examine additional alternative remedies — deferred applicability of the Amendment and
partial nullification.

On the basis of this analysis, as will be set forth in extensive detail below, the conclusion reached
by the Attorney General was finalized. That conclusion is that there is no other choice than for
the court to declare the Amendment null and void.
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19IND NN HHI2Y, TPVIPY NN NDOYI MM NDOY OV NNMIYHWN DY TN ,NPNN

729370 VAVYNN N2 NPIDI NOPVIDY NP NIV 1T NP NNMD 12V
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IUN D»IDIIN DIRVIN PYRIYIN DAVNI NNNMIND MNVDINN YPIN DY RION TN
NNPX2AM,NDX02 DY NN MDD NIV NTPNNN DPYN DN NPVIDWN NNPIAN
Y N9V YINOUN 19N DY MDA NPl

NP AUNR ,TION PIND 3 700 NPPN YW NDIDA NPYPNN TPON MITIN VI 191N INNY
XY D) ,7IPVAVNT NN INDNY NN DITPI NPYUNRI XMYNYN TYSI —1wpna
.DOVPIANN OXTYON MIPNYI PON DN MDD MNYN NIYOLN NIN¥NNI

NMIND MONON YV NNPPY MO INY TPNPIND MHNVONIN NN 1N TYNN1
5S¢ IMOND NN 191 NMONN MYIN DY NMIND M) NN N, TID TWHNNA .NMYOM
AT MOND YY PVIPY NNPYA DMPY T2 LIV N2

DAY 19D NN MIN SAPIN-NIN SNPIND NPXNN NPIVPIT AN ,NINT INNY
IV NOVNND TPVAVNT NXYPT NTHYD WITH I20M 72530 VAYNN N2 DY INPID]
MOIN NYPY NOWNN DYDY 922 TV PIND NPINN D MPDN D> PT NIPNI
NIIN NN 59O .MINDHNT MONDN MNND NIPIN INNMY IPTHN DY HOIPIITN
PIND NPINN DY INKNIN DAY OMVIAPITH MTIDW 02990 NYa BIPTY MON»NN
NPNN NTPANIY NVNYN MYIN DY NNINNIYI ,MVIPYN NN NYNIIY — TION
MNNIYD YN ;17122 DMIDAM DININD XIND YN MM NTION DPP TNXY
MV DV ITHYNI TON NITNI NPINPNN MDIWNN FYNID) DNPWINPNI G0N MINDW
NMP22 NYNHAN DY IMOHYN 1720 1910 INND SVIND-N) MWINPH NIPWI NN
DITYN 720V 7Y ; NMINDIYY NWHN NI DMIIVN DN DIDIVINI — MVIDYN

.DM»MHN NP NN Y

XY MPA0N NDOY DY DDV YN 7D2239V1993 DINNY DINN DNIN YOVNDY )0 1D

,90N MMV DY DNMINNIY NYI9 191N ODHMIN ,NNND DPDI DMPNN XY ,0192) —
oY NOMIM PIONRND NN ; DNPMIXPNY OIPMTN ML ,DXTPIN DY) ONVINI
2Y NPNY ; MINIL YPNYN NIPXWD PITD WP NNYPN ,MIPNI NYPN NYWNNN
DYWINPN DPOY DDA DY MOLYNN NYAP ; DTN MDY DXANT DPNDN DIDIVIN

ST

DNV NANIYY 19D, MNIND MINDA AYIT WINIWN NIIVPIT ININ ,NNT INND
OLIYNN NIYPN NTRYD YITH 120 ,TI0N VAYNN N2 HY INPIDI MNINND
NPY09N "MNNANA INDHY NN D) MTID NMOXY TNV PIND NPINN NOWNHNY
DIOYN TN NN MORY 1Y ONPIND IINND NPIXNN DV INNRNN NN
NPYPNN TOND MYIND NNYLY ON®NY TY .NPYYIN NANHN  POND MHTOINN

TINONN MDNDA NYIY VINOWN NPIOPYT DY NPIVAND Y71IMOOYM
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DM»YPN G HY 1N OX NPYRD N2 .MPNYN 11T IVPIANNY DXTYON NX 1N IN N
NN NP NNWID NN DY TITI DR, 1IN XNPIN TYO NOVIND YININIY ,IONIWY
OPON ML NPINN DY MNTI NDINH — XD DMNON DYTYD 1N 19) T PIND

NVOVYNH N¥YN NMIPON NVYAND ,1PNY NANINA VNDIY 395 ,NT NN NS HY
2P2NN YW IMIVA DY NYVIDY NTIDNM VI 1IN 3 NINY ,NHVWNNIY
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