On January 16", 2023, the Israeli Attorney General's position was put forth, in
writing, regarding proposed legislation which will bear directly upon the State
of Israel's democracy and rule of law.

Dr. Gil Limon, Deputy Attorney General, spoke for the Attorney General in a
hearing in the Israeli Parliament (the Knesset, before the Constitution
Committee) and a full translation of this document into English (made by
private citizens, volunteers) has now been made available. To quote from the
full text (within):

"If the set of bills that are currently proposed are passed in their current
form, the government and its ministers will cease to be answerable to the
law...There is no need for complicated explanations about democratic
principles to understand this: Those who write the laws, then decide for
themselves if they uphold those laws, while controlling the selection of the
judges responsible for the judicial oversight of their decisions, and also
have authority to then sidestep these judges’ rulings when they are not to
their liking—those people are not in reality subject to the law. In this
scenario, the government would not even be considered “above the law”.
The government would BE the law"'.
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Hearing of the Constitution Committee Re: “Zion Shall Be Redeemed with Justice—The
authority of the government and ministers to determine their legal position in their ongoing
work and before the justice system’"

Speaker: Dr. Gil Limon, Deputy Attorney General (for Public-Administrative Law)

| am honored to present before the esteemed committee the position of the Attorney General on
questions which are on the committee’s agenda—the authority of the government and ministers to
determine their legal positions in their ongoing activities and in court proceedings. This is a
fundamental and important matter.

As legal counsel to the government, our participation in today’s deliberations marks our
commitment to aiding the Minister of Justice, the entire government, this committee, and other
parliamentary committees in the formation of balanced and appropriate arrangements in matters
concerning the basic rule of law, currently on the government’s and the Knesset’s agenda, and to
provide as comprehensive an analysis as possible of the difficulties that current legislative
proposals may involve.

We hope to meet with honest good will in the conduct of a real and open discussion about a range
of reforms relating to the institutions of law and justice, with thoughtfulness and foresight, in a
way befitting the importance of the subject.

Before | discuss the agenda and the wording of the proposed bill circulated by the chairperson of
this committee, 1 would like to address the matter from a broader perspective, one which takes into
account the totality of the proposed bills that currently stand on the public agenda—the future
appointment and replacement of legal advisors, as a “position of trust”; abolishing the binding
status of the legal opinions of the Attorney General and the legal advisors, demoting their council
to the status of “advice”; the elimination of exclusive representation by the State Attorneys in legal
proceedings, the broadening of political influence in the appointment of judges, the overriding of
Supreme Court rulings by a regular parliamentary majority, and the abolishment of the doctrine of
reasonableness.

These represent a body of ideas that must be examined collectively, both publicly and with regard
to their legal ramifications.

Doing so reveals the matter we are discussing today as one in a series of steps whose cumulative
result could represent the ruination of the rule of law in a democratic state.

! The Knesset, Jerusalem, Israel, January 16th, 2023. This English translation is followed by the original
in Hebrew.



Thus, the real question to be examined does not relate to the role of the Office of the Attorney
General, but rather to the compliance of the government, its ministers and all its arms, to the rule
of law.

This compliance is the basic tenet that has stood at the foundation of democratic governance in the
State of Israel from the first years of its existence.

As Supreme Court Justice Shneor Zalman Cheshin ruled in one of the first decisions | have found
that mentions the term “rule of law” (Sheib, 1950): “Our state is founded on the rule of law and
not on the rule of personalities.”

Over the years, various systems were developed to ensure the rule of law on the part of the
executive branch. Some of these, such as the Office of the Attorney General and the State
Attorney’s Office, are internal to the executive branch. Others, such as the Judicial courts system,
are external to the executive branch of government, in accordance with the principle of the
separation of powers.

If the collection of proposed bills mentioned above becomes reality, these systems may become
empty tools. Merely a hollow performance of the rule of law. And that is actually the central point
| believe is important to make clear:

If the set of bills that are currently proposed are passed in their current form, the
government and its ministers will cease to be answerable to the law.

This is because under our parliamentary system, the government wields nearly absolute power
over the governing parliamentary coalition, and thus it can legislate according to its own will,
assurdly when it is supported by a clear parliamentary majority. The government can also easily
make changes to Basic Laws, and in that case, according to one of the proposals, there would be
no judicial review at all. In accordance with the proposal before us today, the government would
interpret the law for itself, with the aid of private attorneys who would support its decisions if
challenged in legal proceedings; in the instance in which any body would seek to challenge
governmental decisions, the case would be routed to a judicial system whose judges—in
accordance with yet another proposal—would have been appointed by the executive branch. This
same executive branch would also be able to circumvent the decisions of the judicial branch by
means of the parliamentary majority it holds in the Knesset, by way of a veto power that would
require a simple majority.

There is no need for complicated explanations about democratic principles to understand this:
Those who write the laws, then decide for themselves if they uphold those laws, while
controlling the selection of the judges responsible for the judicial oversight of their decisions,



and also have authority to then sidestep these judges’ rulings when they are not to their
liking—those people are not in reality subject to the law.

In this scenario, the government would not even be considered ‘“above the law”. The
government would BE the law.

I would now like to explain these matters a bit more in depth, in the context of the current proposal.

The Office of the Attorney General, deployed in all government ministries, state authorities,
security services, and trust units, is the first line of defense for the rule of law in the activities of
the executive branch.

Its role is to avail government bodies of the legal tools necessary to implement their policies, while
complying with the provisions of the law.

This is a dual role— the promotion of the government’s policy while guarding against violation of
the law.

Underlying the dual role is the understanding that the governmental authorities of the State of
Israel seek to act in accordance with the law and within its limits.

The office of the Attorney General assists them in doing so.

Each day, the administrative authorities of the State of Israel make hundreds and thousands of
decisions, supported by the Office of the Attorney General—from the management of government
personnel, the conduct of project bidding, the advancement of governmental decisions, the drafting
of primary legislation, regulations and ordinances, the granting and revoking of licenses and
concessions, the granting and revoking of permits, the promotion of planning and construction
procedures, and much more.

The Office of the Attorney General works to ensure that these decisions are made within the
boundaries of authority, following proper administrative procedure, while maintaining ethical
integrity and protecting human rights.

This is accomplished through regular accompaniment of the work of government ministries, by
legal advisors who have deep knowledge of the goals and needs of each ministry, and of its
employees and managers.

Thanks to the involvement of the Office of the Attorney General, working shoulder to shoulder
with executive agencies of the government, the decisions made enjoy a layer of protection that



allows them to persevere in legal proceedings and be implemented, as | will explain later when |
address the issue of representation.

The ability of the Office of the Attorney General to fulfill its role in ensuring the rule of law in the
work of the executive branch rests on two main components: the existence of an independent,
professional, and apolitical Office of the Attorney General and legal advisors, and the binding
status of the legal opinions of the Attorney General and legal advisors, which articulates the law
for the government office, unless a recognized court has determined otherwise.

The binding status of the legal opinion stems from the fact that the ministry’s legal advisor serves
as the long arm of the Attorney General, to whom he or she is professionally subordinate.

If the minister disagrees with the opinion of the ministry’s legal adviser, he may bring his or her
objections before the Attorney General.

The idea that the Attorney General is the authorized interpreter of the law vis a vis the government
and that his or her opinion is binding on all its authorities is anchored in a long series of court
rulings.

The rationale behind this concept is that institutionally, the government body entrusted with
interpreting the existing legal situation for the entire government is the Attorney General.

In this context, we can cite the Pinhassi, Shi’kmim Farm, Lavi, and German cases. If you please,
['will quote from the German case in which it was established that: “The law is that the government
and its authorities must comply with the opinion of the Attorney General. More specifically, the
position of the authorities (as opposed to the personal opinion of the individuals who serve in them)
on legal questions is determined, as an institutional matter, by the Attorney General.”

This notion was also anchored in the Abramovich Report by the inter-ministerial team that
examined the government ministry legal advisory system, and whose recommendations were
approved by the government (Decision No. 4528, March 1, 2009).

The proposed bill that has been put before this committee will indeed destroy the intra-
governmental guarantees maintaining the rule of law in the operation of the government ministries.

According to the proposal, the minister himself will dictate legal positions related to the operations
of his office or of the administrative authorities under his responsibility. The opinion of the legal
advisor, referred to in the proposal as “advice,” will not bind the minister, and he will be entitled
to reject it.



The meaning of this is clear.

If a minister wants to use ministry resources for self promotion as part of an election campaign,
and the legal advisor seeks to prohibit this, the minister can ignore this “advice.”

If the Minister of the Economy asks to benefit a certain enterprise belonging to a family relative,
and the legal advisor of his office determines that this constitutes a conflict of interest, the Minister
can tell her, “I’ve heard your advice, but I’ve decided to ignore it.”

If the Minister of Housing seeks to market property in a discriminatory fashion, and the ministry’s
legal advisor explains that this is against the law, the minister will be able to ignore the “advice.”

And if the Minister of Religious Services prohibits women from serving as legal assistants to
judges in the rabbinic courts, and his ministry’s legal advisor cites precedents forbidding this, he
can ignore her position.

If the Minister of the Interior orders the Population Authority not to register same-sex couples as
married, contrary to the ruling of the Supreme Court, and his office’s legal advisor determines that
this is illegal, the Minister can ignore the opinion.

Laws and court rulings will be deemed recommendations, as will conflict of interest arrangements,
legal advisors’ instructions to act in accordance with bidding laws, guidance for distributing
government support and allocating public assets in an equitable manner, rules for proper
administration in the recruitment of state service personnel and for appointments in government
companies, prohibition of discrimination and the favoring of close associates, and so on.

I do not wish to claim that government ministers will necessarily choose to ignore the legal advice
given to them.

In fact, in the routine work of the Attorney General’s office, the vast majority of ministers’
decisions are made in cooperation with the legal advisers of those ministries, who are integrated
into the work of the ministry and by virtue of their role, find legal solutions that will realize the
minister’s policy.

The difficulty arises in those outlier cases in which the policy of the minister or the course of action
he wishes to take is deemed illegal in the opinion of the legal advisor.

Then, according to the proposed arrangement, the choice whether to comply with the opinion of
the legal adviser or determine the law for himself will be entirely in the hands of the minister.



And here lies another difficulty that exists in the proposal: how will the minister determine the law
for himself?

Will the minister delve into the legal analysis, read the precedents, the explanatory notes to the
legislation and the relevant literature? Will he examine previous opinions of the office’s legal
counsel? Will he seek advice from the Attorney General?

According to the wording of the proposal, the answer to this is no, since it states that the minister
will determine the legal situation according to his will.

And if the minister is qualified, in the name of governance and by dint of election by the public,
to determine the law by himself, why should he not be authorized to fill the shoes of other officials
in the office, in addition to legal advisor?

By the same token, the Minister of Transportation can be authorized to determine at will whether
a road is safe; the Minister of Finance authorized to determine at will the level of the consumer
price index; and the Minister of Environmental Protection authorized to determine at will whether
a factory is causing pollution.

The Office of the Attorney General comprises professionals with extensive experience, familiarity
with the work of the government and with binding precedents, a moral and professional backbone,
and the ability to make legal decisions in a practical and impartial manner, based on the broad
public interest.

All of these will be absent when their opinion constitutes non-binding advice.

And another difficulty inherent in the proposal concerns situations involving several ministers who
disagree with each other regarding a legal issue.

Thus, for example, the Minister of Energy might seek to appoint a close associate as Chairperson
of the Board of Directors of the Electric Company, and the Minister of Finance, who must also
approve the appointment, believes that this is illegal.

The Minister of Foreign Affairs wants the state to sign a certain international treaty during an
election period, and the Minister of the Interior believes that the election laws prohibit this.

The Minister of Housing wants to finance the establishment of a new neighborhood in the
territories of Judea and Samaria, and the Minister of Defense opposes this because it involves
infringement on private property.



Granting the authority to each minister to determine the law for himself will lead to conflicting
legal positions within the government.

Currently, the Attorney General decides on legal disputes between ministries. Who will decide
these disputes according to this bill? The court? Is that what governance looks like? And what if
no legal process takes place at all?

The legal certainty achieved by our legal system, stemming from the professional, apolitical, and
impartial authority of the Attorney General as the decider in legal disputes between government
ministries, will vanish.

I would like to briefly mention several additional significant effects of rendering the Attorney
General’s and the legal advisors’ opinions “non-binding” for the government and the ministers:

Firstly: According to the current legal situation, the starting point in legal proceedings against the
state is that administrative action was taken legally and the burden of proof rests on the claimant.

This “presumption of integrity of the administrator’s actions,” is based, among other things, on the
administrative action having been taken on the basis of a legal opinion provided by a public,
professional counsel, of independent judgment, who is reputable in the eyes of the court.

This results in the fact that there are few judgments that deny administrative action or intervene in
it.

Changing the nature of the Office of the Attorney General in the spirit of the proposals on the table
may result in this presumption no longer standing, since the rationales underlying the assumption
of the integrity of the administration are weakened where the administrative action has not been
examined by public legal advisors whose views and incentives are devoted to the rule of law and
the public interest.

This is particularly significant in security cases, which currently make up about a third of petitions
to the High Court of Justice.

In these proceedings, today the petitioners almost always agree that the court may see the one-
party confidential materials (those of the security forces and those written by the State Attorney’s
Office) on which the state based its decision, since according to the Supreme Court’s explicit
ruling, if the petitioners refuse to do so, the “presumption of the integrity of the administrator’s
act” will lead to the rejection of their petition. In the current legal situation, when the state declares
that there is secret material that supports its open claims, the starting point is that the claim is
correct, having been professionally and legally examined.



If there will be no presumption of integrity, the petitioners will surely refuse to have confidential
one-party material presented, and the state will not be able to present the information solely to the
court, resulting in the opposite situation: the state will not be able to convince the court that there
is indeed a security danger and the petition will be accepted.

The weakening of the administrator’s presumption of integrity will therefore lead to harm to state
security.

Second, the weakening of legal bodies, including the Attorney General’s office, could lead to
economic harm, for example, due to reluctance of economic players to compete in tenders backed
by legal advice that may be withdrawn because of a minister’s decision to ignore the legal opinion.
A governmental system that loses the trust of local and international economic players—trust
engendered by its acting according to law—will have difficulty concluding contracts with private
parties, managing tenders, taking loans, and maintaining a high credit rating.

Third, the state’s ability to deal with proceedings in the international arena will be harmed, since
the state’s representatives in these proceedings will no longer be able to rely in their claims to
reject the proceedings on the existence of an independent legal system having the authority to
ensure that the combat operations of its military forces are carried out in accordance with the law.

Now, | would like to refer to the stipulation in the proposed bill according to which not only will
the minister determine legal positions by himself, but also that each minister will be able to
determine what positions will be presented on behalf of his ministry in court proceedings, as well
as the party that will represent him in these proceedings, including representation by private
attorneys.

This piece of the proposed bill works to break down the standing of the office of the Attorney
General in the courts, by scattering it in the hands of private lawyers. Every minister and his
lawyer. Every government office and its lawyer. Each administrative authority and its lawyer.

And all these lawyers will not be committed to the broad public interest, but to the interest of the
entity that pays their fees.

In practicality, this will create total government chaos, in complete opposition to the concept of
governance, while seriously harming the government’s ability to make policy decisions and bring
about their actual implementation.



Know that the Attorney General’s Office (via the Offices of the State Attorney) represents the
government ministries in approximately 21,000 civil and administrative legal proceedings every
year in all areas of the law.

The Attorney General’s Office (via the Offices of the State Attorney) represents the state in
promoting reforms, in defending bidding tenders, in releasing plans for the solution of the housing
crisis], in rezoning land for the construction of infrastructure, in defending IDF soldiers sued due
to wartime military activity, in complex contractual disputes and enforcing the payment of taxes.

In 2022, the State Attorney’s Offices initiated lawsuits on behalf of the state in the amount of
approximately 2.5 billion NIS.

Does anyone seriously imagine that these 21,000 proceedings, conducted every year throughout
the country in all its courts, can be conducted in scattershot, with each minister choosing his own
cases and his own representation in each case? Can 21,000 cases be managed without a
professional framework of skilled attorneys working under an organized and managed
administration?

And how will the conduct of the ministries look when the government loses the broad vision
achieved by the fact that representation in state files is in the hands of one body?

How will the conduct of the ministries look when a lawyer for one minister claims that a
government tender or a government contract or a type of government decision, should be
interpreted in one way, and a lawyer for another minister chooses to make the opposite argument?

What will the “governance” look like in complex legal disputes in which several government
ministries promote different and opposing interests, when each ministry comes to court with its
own lawyer, and the court must make a final ruling in this inter-ministerial conflict?

Thus, for example, in a collective dispute of health system employees, one lawyer would come on
behalf of the salary commissioner and another on behalf of the Ministry of Health, and they would
battle each other and against the workers' organization. In a dispute concerning mineral mining,
the Ministry of Economy would arrive with its own lawyer, the Ministry of Finance, the Israel
Lands Authority the Ministry of Environmental Protection each with its own lawyer, and maybe
also a representative of the Competition Authority, and they would all fight against each other in
the courtroom—instead of speaking in one voice integrated in the person of a public State Attorney
representing the government.

There are plenty more examples. In the dispute over the shortening of the shifts of medical interns,
lawyers for the Minister of Finance, the Minister of the Economy, and the Minister of Health would



show up. In a tort case related to the Miron disaster, lawyers for the Ministry of Religious Services,
the police, and the Ministry of Internal Security would attend. And in the case dealing with an
embryo switch at Assouta Hospital, lawyers for the Ministry of Health, the Ministry of Welfare
and the Population Authority would be there. Each representing the personal interest of the
minister who hired them. Of this the Supreme Court said in one of its cases that “Had it not been
for the Attorney General, in a situation of disagreement among ministers (a not uncommon
situation in our country), each minister would have presented his claims before the court, which
would have become, against its will, an arbiter between the various government ministries.”

And it is important to add, the State Attorneys of the Attorney General’s Office represent the
government, but they also represent the public interest- and more than once a citizen wrongfully
harmed by governmental actions comes up against the state.

Therefore, it is the duty of the state to ensure that its legal representation keeps in mind not only
government interests but also the rights of the “opposing party.”

That is, we must ensure that state representatives in legal proceedings will also be “guardians,”
able to identify failures on the state’s part.

Thus, for example, the State Attorney’s Office may identify a mistake on the part of the Ministry
of Housing, after which the state retracts its refusal to grant a citizen an apartment in public
housing. Or the State Attorney’s Office informs the court that the state will compensate a citizen
arrested illegally; or the State Attorney’s Office informs the court that an illegal psychiatric
hospitalization order must be revoked; as when it becomes clear that a bidding decision was made
in violation of principles of equality. These are all in the broad public interest.

It is important to remember in this context that the Knesset itself recognized the special status of
the Attorney General in legal proceedings, as representing the broad public interest, and stated that
the Attorney General can appear before the courts of justice even in cases to which the state is not
a party to the proceedings- this is done in the name of broad considerations of public interest, and
| am referring, of course, to the Order of Procedures (Appearance of the Attorney General).

Indeed, similar to the rule regarding the binding status of the opinion of the Attorney General, the
rule regarding the representation of the state in judicial courts through the members of the State
Attorney’s Office, who are agents of the Attorney General, is well anchored in the courts’ rulings.

I will mention one quote, from the case of “Adam-Teva-ve- Din”, in which it was determined that

“There is a single State of Israel, and one government, and one Attorney General for the
government, and one State Attorney’s Office that represents all the state bodies.”
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This quote expresses the close connection between the binding status of the opinion of the Attorney
General and the exclusivity of representation in the courts.

It is also important to emphasize that in the existing legal situation, a minister who does not accept
the position of the Attorney General to the government may already be able to present to the court
a contradictory position, in addition to the position of Attorney General’s Office.

The Shamgar Committee Report determined that “The principles of legality and good order require
that cases of separate representation be rare and exceptional. A government that decides to submit
an issue for judicial decision contrary to the opinion of the Attorney General harms legal certainty
and public trust in the Attorney General.”

In recent years, there have been several cases in which the Attorney General and her predecessors
in the position allowed the government or a minister of the government to present a separate
position in legal proceedings. Occasionally, this is done through the presentation of the position in
the body of the state’s response, and sometimes through completely separate representation by an
outside lawyer.

In general, it can be said that the existing policy on the subject is more expansive than it was in
previous years, with an understanding of the importance that the position of the government and
its members be presented to the court, even if they have chosen to act contrary to the position of
the Attorney General.

However, in the face of this gradual and measured development, which generally maintains the
principle that separate representation is an exception, the bill before us will cause, as stated, a
complete dismantling of the system of legal representation of the state in legal proceedings, and
therefore, it damages an important guarantee for the rule of law.

In summary, it seems that there is an almost incomprehensible gap between the problem that the
bill supposedly seeks to deal with and the reality on the ground.

Only rarely does the Attorney General’s office state that there is an obstacle to promoting a certain
policy of the political echelon. And in even rarer cases is the political echelon unable to represent
its position in court, since in the vast majority of cases the position of the political echelon is
effectively presented in one way or another before the court.

Beyond that, governance does not mean unlimited possibilities of action, since as | said in my
introduction, the government is subject in its actions to the principle of the rule of law.

11



Both the rule regarding the binding opinion of the Attorney General and the rule regarding
exclusivity of representation in the courts seek to maintain the rule of law in government
authorities, and to prevent a situation in which various state authorities act on the basis of legal
advice that is neither impartial nor independent, but rather “tailored to size” for the ordering
authority, and thus, it does not impose, in practice, the limitations of the law .

Changing the aforementioned rules without providing a significant alternative solution to the
difficulties I described, will seriously damage the possibility of ensuring that the activity of all
government authorities will be in accordance with the law.

In examining the proposal put before the committee, there is no escaping the conclusion that
the members of the committee are actually being asked to discuss the question of whether it

is right for the government to cease being subject to the law.

In our opinion, the opinion of the Attorney General, the answer to this question is clear.
The answer is NO.

12
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